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manifestations would have significantly enhanced Meyersfeld’s
arguments about the human rights dimensions of this difficult social
problem.
The inclusion of social science literature would also have enabled
the author to explore, in more detail, international law’s expressive
potential in the area of domestic violence — that is, the potential
to articulate shared values and social consensus. A focus on expressivism invites, as the author notes, a move away from the very limited
“is it law or isn’t it?” question to a set of questions about what international law is communicating. What values and what types of
consensus can we see in these various aspects of international law’s
functioning? Focusing on these questions would raise another set
of queries for feminist scholars and activists: in what way is domestic
violence understood as an international law issue? What does the
recognition of domestic violence as a form of gendered harm mean
for the ways in which law can (and should) respond? What does the
recognition of domestic violence as a legal problem mean for the
disciplinary boundaries of law? These questions invite a closer reading of law’s expressivism and would also be instrumental in shaping
future, feminist-inspired, international law reform projects.
Meyersfeld’s volume is a valuable contribution to the development
of international law. She makes a strong case that domestic violence
against women, in all of its complexity, is and should be condemned
through international law and international legal institutions. This
is an argument that should be aired widely throughout international
legal circles.
Doris Buss
Associate Professor, Department of Law, Carleton University

The International Criminal Court: A Commentary on the Rome Statute. By
William A. Schabas. Oxford: Oxford University Press, 2010. 1,336
pages.
The founding of the International Criminal Court (ICC) in 1998
is generally regarded as the pinnacle of a post-Second World War
international criminal justice project, designed to operationalize
the international community’s desire for response, accountability,
and deterrence for mass human rights violations. The path from
Nuremburg to The Hague, as has been said, was long and winding,
and it is also well documented that the Rome negotiations in the
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summer of 1998 were among the most intense and politically
charged in recent history. The result, the Rome Statute of the International Criminal Court (Rome Statute), may be one of the most important international instruments ever concluded.1 It is one of the
most complex treaties, designed to establish a court and provide at
least the basic framework for its jurisdiction, applicable law, rules
of evidence and procedure, and overall administration. The process
of determining whether cases are, in the language of the Rome
Statute, admissible, is no less intricate. This complexity is amplified
by the level of political nuance that drove the Rome conference,
which resulted in many of the statute’s provisions being vague,
ambiguous, or amenable to varying interpretations.
For this reason, as well as general interest in the subject matter,
an enormous body of literature has been generated about the court
and the Rome Statute, including several article-by-article examinations
of the treaty itself. Much of this literature was written or contributed
to by William Schabas, a well-known Canadian and international
human rights scholar and director of the Irish Centre for Human
Rights at the National University of Ireland, Galway. Schabas, one
of the court’s most ardent supporters and thoughtful critics, has
now produced his own much-anticipated article-by-article analysis
of the Rome Statute, entitled The International Criminal Court: A Commentary on the Rome Statute.2
For anyone who follows the literature on the ICC, this book is an
indispensable title in an ocean of similar, but often less worthy,
literature. To some extent, its antecedents are in Schabas’ earlier
book, An Introduction to the International Criminal Court, which is
widely used and is about to be released in its fourth edition. However, A Commentary on the Rome Statute is a much more ambitious
work, comprising a thorough examination of each article of the
Rome Statute with notes on the drafting process, doctrinal legal analysis, and erudite commentary.
The book begins with a detailed, amply-footnoted, twenty-sevenpage “Historical Introduction.” Here, Schabas reviews the development of the notion of individual criminal liability under international
law and its direct enforcement, moving efficiently from the post-First
World War attempts to prosecute international crimes through to
1
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William A Schabas, The International Criminal Court: A Commentary on the Rome
Statute (Oxford: Oxford University Press, 2010).
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the Nuremburg trials, the post-war work of the International Law
Commission (ILC), and, finally, the drafting and negotiation of the
Rome Statute itself. Close attention to the historical record reveals
that, despite popular perception, work on the ICC project had been
ongoing for some years prior to its so-called revival by the United
Nations: “This was not, in other words, a sudden discovery of the
General Assembly in 1989.”3 Interestingly, Schabas observes that
the tension between an independent court and its sovereign state
members, which has emerged as a major point of conflict since the
court’s founding, was not only in play in Rome but was also foreshadowed in the initial work of the ILC’s working group as early as
1994. This kind of observation is, in fact, characteristic of the entire
book. Schabas is careful to trace the development of various trends,
themes, and ideas and illustrates how they manifest either in the
Rome Statute itself, or in the overall legal and political context surrounding the court.
Thereafter, each article of the Rome Statute, including the preamble, receives a full summary and analytical treatment under a
number of headings. The first section, “Introductory Comments,”
ranges from one-sentence descriptions of the provision being discussed, to the comparative (for example, the description of how
judges have been appointed to various international criminal tribunals, in the introduction to Article 36) and even the critical (for
example, a pointed remark about the misleading quality of Article
15’s title, “Prosecutor”). This is followed by a section called “Drafting of the Provision,” which recounts the genesis of the provision
in question, any attention or controversy it attracted during the
Rome negotiations, and sometimes very detailed accounts of state
positions, interpretations, or reactions. This latter segment is a
valuable source of information for future interpretation by both
the ICC and other courts. The next section is “Analysis and Interpretation,” which typically provides an in-depth examination of the
article by both paragraph and sub-paragraph. At the end of each
article’s treatment is a useful and often extensive bibliography of
scholarship on the provision or its general subject matter.
The real meat of the work is contained in the “Analysis and Interpretation” sections for each article, and it is these parts of the
book that will be of most interest to its target audience of jurists,
practitioners, and academics. The real value is the depth and
breadth of the analysis and interpretation, reflecting Schabas’ many
3
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years of work on both the ICC and in international criminal law in
general. He eschews providing simple summaries and explanations,
offering instead international law analysis that is both textual and
contextual and that, importantly for work on this topic, maintains
a broader perspective on the legal and the political. He naturally
draws links between the Rome Statute’s provisions and their legislative/negotiating history but consistently draws out connections and
disconnection between the treaty (as well as the elements of crimes
and the rules of procedure and evidence) and the broader corpus
of international criminal law, both customary and treaty-based. Rulings of the ICC’s chambers and written statements by the prosecutor
are incorporated where available, with Schabas providing both
skepticism and attention to divisions and controversies. He cites
extensively the jurisprudence of the ad hoc and other criminal
tribunals, including national courts, as well as illustrating the necessary linkages with international human rights law, the law of state
responsibility, the law of treaty interpretation, and the general
principles of international law. Historical points are carefully
grounded in the documentary records of the United Nations and
the court itself. The distressingly vast literature on each topic is
mined with great precision and to great effect, grounding the analysis while illustrating the outer edges of consensus and controversy.
Yet, for the most part, the discussion stays lively and efficient and
never strays into the kind of moribund excursus displayed by some
similar works.
A good example of the high quality of the “analysis and interpretation” comes in a subsection on the vexed issue of the “state or organizational policy” requirement (or lack thereof) for crimes against
humanity, found in the analysis of Article 7. Tracing the controversy
back to the decision of the Nuremburg tribunal and the ILC’s 1950s
work on the Code of Offences against the Peace and Security of Mankind,
Schabas explores the tension between the “no such requirement”
position advocated by the International Criminal Tribunal of Yugoslavia Appeals Chamber and the codification of a “state or organizational policy” element in Article 7(2)(a) of the Rome Statute. Invoking
law, commentary, and policy, he presents a compelling argument
in favour of such a requirement, criticizing the selectivity of those
who argue the former position. However, he also critiques the position of the ICC’s Pre-Trial Chamber I, which interpreted the requirement broadly enough to include “either … groups of persons
who govern a specific territory or by any organization with the capability to commit a widespread or systematic attack against a civilian
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population.”4 Schabas forcefully criticizes the breadth of this interpretation: “[I]n subsequent cases upon mature reflection judges at
the Court may see the dangers in such an open-ended approach,
which encompasses organized crime, motorcycle gangs, and perhaps
even serial killers within its ambit.”5
As the foregoing passage indicates, and as with all of his work,
Schabas is nothing if not knowledgeable, opinionated, and controversial. However, in A Commentary on the Rome Statute, his tone is
reflective in places, and he displays principled thoughtfulness and
a willingness to re-scrutinize his earlier positions. Where he had
previously criticized the court for its slow movement of proceedings,
in the preface he refers to the “high expectations” of the court
(explicitly including his own) “that were perhaps, in hindsight,
unreasonable” and notes “a tendency to underestimate the political
challenges to the work of a permanent court with general jurisdiction.”6 He is similarly less aggressive on the issue of state “self-referral”
under Article 14, which he has criticized harshly in the past. He
also retreats slightly from his previous position regarding admissibility of cases under Article 17, in which he criticized as judicial activism
the Pre-Trial Chamber’s initial findings that “inactivity” by states
that had jurisdiction over crimes would create a presumption of
admissibility. Schabas maintains that this “inactivity” test contravenes
the only logical interpretation that Article 17 bears, a view recently
challenged with some heat by other expert commentators.7 However, in A Commentary on the Rome Statute, he concedes that his version
of the textual interpretation “defies common sense,” and he appears
to be satisfied with the court’s position. He does not directly engage
with Darryl Robinson’s critique referenced earlier, though it appears
that Robinson’s article did not appear until after Schabas’ manuscript was complete. It is emblematic of his intellectual generosity,
perhaps, that Robinson’s article appeared in a journal edited by
Schabas. On the whole, Schabas is moderate with his own views and
is careful to give relatively equal time to the various sides of the
important debates.
The text has some limitations. As with any work in this rapidly
changing field, it is already out of date in some respects, particularly
4
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given that the ICC’s review conference was held in Kampala,
Uganda, in the summer of 2010. The developments that occurred
there, especially the adoption of a definition of the crime of aggression and a mechanism for bringing it into force, leave that part of
A Commentary on the Rome Statute sorely wanting. Similarly, the discussion of Article 13 would certainly be enhanced by an examination
of the UN Security Council’s recent referral of the Libya situation
to the court. However, all of this will simply provide grist for subsequent editions, a fact perhaps underscored by Oxford University
Press’s choice to launch the book at the review conference. The
book might also have benefited from further editing, as there are
occasional typos and (obviously inadvertent) grammatical errors.
However, in a work of this size and density (1,250+ pages), this is a
minor quibble.
In general, A Commentary on the Rome Statute will undoubtedly have
a long shelf life as one of the most authoritative reference books
on the ICC. Naturally, some of Schabas’ interpretations are speculative, and much of the writing represents his own prescriptive views,
but that is to be expected given the fact that the court’s work is still
largely prospective. This is a giant of a work, from a giant in the
field.
Robert J. Currie
Associate Professor, Schulich School of Law, Dalhousie University

International and Transnational Criminal Law. By Robert J. Currie.
Toronto: Irwin Law, 2010. 647 pages.
In a world where advances in technology and transportation have
shattered the notion that crime is local, Robert J. Currie’s book,
International and Transnational Criminal Law, eloquently explores
the complex and rapidly evolving fields of law known as “international criminal law” (ICL) and “transnational criminal law”
(TCL).1 Unlike some texts in international law, which rely on excerpts from international instruments to convey their message, this
book studiously synthesizes complex subject matter into readily
digestible points. In so doing, the author presents the salient features
of these areas of law in a manner that allows the reader to appreciate the interplay between the emerging streams in a style that is
1
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